A Wuffle’s Advice to the Expert Witness in Court

A Wauffle

PS, Vol. 17, No. 1. (Winter, 1984), pp. 60-61.

Stable URL:
http://links jstor.org/sici?sici=0030-8269%28198424%2917%3A1%3C60%3AAWATTE%3E2.0.CO%3B2-B

PS§ 1is currently published by American Political Science Association.

Your use of the JSTOR archive indicates your acceptance of JSTOR’s Terms and Conditions of Use, available at
http://www.jstor.org/about/terms.html. JSTOR’s Terms and Conditions of Use provides, in part, that unless you
have obtained prior permission, you may not download an entire issue of a journal or multiple copies of articles, and
you may use content in the JSTOR archive only for your personal, non-commercial use.

Please contact the publisher regarding any further use of this work. Publisher contact information may be obtained at
http://www .jstor.org/journals/apsa.html.

Each copy of any part of a JSTOR transmission must contain the same copyright notice that appears on the screen or
printed page of such transmission.

JSTOR is an independent not-for-profit organization dedicated to creating and preserving a digital archive of
scholarly journals. For more information regarding JSTOR, please contact support@jstor.org.

http://www.jstor.org/
Wed Jul 516:06:11 2006



Forum

was more fortunate than | deserved, and
certainly the fine people (both Turkish
and Western) | dealt with helped me in so
many ways. Now that | have returned to
my American university, | can look back
upon my experience in Turkey as one of
the great adventures in my life. | certainly
do not regret | did it, and most assuredly
would not trade it for a normal year in
America. O

A Wuffle's Advice to the
Expert Witness in Court*

A Wuffle
University of California, Irvine

1. Before going on the witness stand,
on direct examination, and at all
other times, repeat to yourself the
following mantra: ‘I am not God. |

*This advice has been gleaned from conversa-
tions with many attorneys and the observa-
tion of the advance preparation, direct testi-
mony, cross-examination, and redirect of a
number of expert witnesses, myself included.
It is an attempt to convey to the expert wit-
ness what every first-rate lawyer knows but
which many lawyers so take for granted that
it is never explained to those who need to
know it most—the expert who's going to be
on the witness stand. | would like to particu-
larly acknowledge (in alphabetical order) the
helpful suggestions and/or courtroom exam-
ples of Norman Benoit, John Boehnert, Sarah
Crowder, Art Donaldson, Lani Guinier, Theo-
dore Hallaby, Michael Hess, Robert Hunt,
Jeris Leonard, Peter McGuinn, Robert Patter-
son, David Rosenberg, Robert Sandy, Joan
Phillips Sandy, Robert Thatcher, Steven
Thomas, Kevin Walsh, and Leslie Winner.

During the past two years (under my other
name), | have been an expert witness or court-
appointed consultant in reapportionment liti-
gation in seven states. Being an expert wit-
ness is intellectually stimulating, but also very
exhausting.

We would like to acknowledge the typing and
proofreading assistance of Cheryl Larsson and
Sue Pursche. This research was supported by
NSF Grant 81-07554.
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am not a lawyer. | am not an advo-
cate. | am an expert.”’!

2. Speak the truth and nothing but the
truth—lest ye be torn apart upon
cross-examination.?

3. The road to Conclusion is paved with
good foundations.?

4. An expert is known by the exhibits
he gives—to the court.*

5. If, on direct examination, you’ve told
everything you know, you’ve said
far too much.®

6. Speak slowly and carry a big vita.®

7. An expert on everything is an expert
on nothing.

8. Your lawyer can’t lead you to your
answers; she can only try to make
you think.”?

'"The witness stand is not a lecture podium,
not a debater's platform, and not a church
pulpit.

2Note that the words '‘the whole truth’’ have
been omitted. See item number five.

o

3Cf. ““Correlation is not causation.’”’ ‘‘Regres-
sion is not progress.’” ''SPSS is not English.”’
If your findings can’t be made clear to the
court, you've lost even before the cross-
examination begins.

“This remains true even if the expert is not the
person who actually prepares the exhibits.

A picture (or map or table or graph) may be
worth a thousand words, but only if it is so
clearly labeled and so strikingly prepared that
it can speak those words for itself—and in
plain English. (Reminder: computer printouts
rarely are self-explanatorily labeled.)

5Cf. Mies van der Rohe "‘less is more.”’ Also, it
helps if additional (trivial) data can be provided
under cross-examination.

§Speak slowly, in words of at most two syl-
lables, and in sentences shorter, and with
fewer clauses, than this one. Take nine sec-
onds to think before you answer. Any longer
and you may be counted out. Much less than
that and you may appear to be (or even be)
less than thoughtful in your answer. Also,
pause, so that if your lawyer wishes to object
to the question as improper, she has time to
do so.

Your lawyer is like Moses—barred forever
from directly (or even redirectly) leading you



9. By their exhibit numbers ye shall
know them.

10. If conclusions are plural, then con-
clusions have numbers.

11. The question you answer is the
guestion you get.®

12. If youdon’t understand the question,
then you don’t know the answer.

13. If you don’t know the answer, then
you don’t know the answer.

14. If it’s not in in time for discovery, it
doesn’t exist.®

15. Confucius say: expert witness like
actor, key to good performance long
rehearsal.'®

16. Always state the obvious.""
17. Dress neatly.'?

On Cross-Examination

18. Before undergoing cross-examina-
tion, repeat to yourself the expert
witness’ prayer: ‘’My attorney is my
shepherd, | shall not want. Although
I walk into the volley of cross-exam-

into the promised land. She can prepare you to
anticipate questions, but she can’t put words
in your mouth.

80ften the cross-examining attorney will ask
you questions about matters peripheral to
your direct testimony, hoping to get you into
an argument or to get you to appear evasive.
Don’t bite. If the question is improper, your
attorney will object. Otherwise just answer
the question, simply and nonargumentatively.

°The discovery deadline determines when
each side must make available to the other
side witness lists and exhibition lists.

"oExpert is expert and lawyer is lawyer and
frequently the two shall meet.

"It may be obvious to you, it may be obvious
to the attorneys, it may even be obvious to
the judge; but the court recorder’s transcript
won’'t show it {for the appellate court to
acknowledge) if you don’t say it for the
record.

2As told to A Wuffle by his mother.

ination | shall fear no evil, for on
redirect she shall guide me, and my
credibility shall be restored.”’
AMEN."3

19. If at first you define, define define
again. Consistency is the hobgoblin
of cross-examining attorneys.'*

20. Confucius say: expert witness like
turtle, what not stuck out can’t be
chopped off.'®

21. What profiteth an expert witness to
be one-up on the cross-examining at-
torney if he loses the goodwill of the
judge/jury?

22. Anything you have ever said may be
used against you.

23. Anything you bring to the witness
stand may be taken from you (tem-
porarily) and inspected.

In Summation

24. The ideal expert witness is modest
but forceful, wise but not wise-ass,
precise but concise, faithful (to his
attorney’s instructions) and true (to
his own professional judgment and
scholarly integrity). Od

3Confucius say: expert witness like a rubber
tire, either one big puncture or lots of little
ones and credibility shot. Most punctures,
however, can be repaired (on redirect) and the
tire back almost as good as new.

“Among the words most likely to give a
cross-examining attorney acid indigestion are
these: ’As | testified previously.”’

'5The less you say on cross-examination the
less you'll live to regret. The two most beauti-
ful words your attorney can hear on response
to cross-examination are ‘‘yes’’ and ‘‘no.”
Almost as good is ‘I don’t know."”’ If a ques-
tion can’t be answered with a yes or no, then
either say you can’t answer the question as it
is presently worded with a yes or no and ask
for it to be restated, or ask for the opportunity
to explain your answer.
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